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AWARD 

Introduction 

[1] This matter concerns a grievance filed by the PWU asserting that the ESA has 

implemented a mandatory COVID-19 Vaccination Policy (attached as an appendix) that 

is unreasonable and a significant over-reaching exercise of management rights, which 

violates the Collective Agreement as well as employees’ privacy rights and right to bodily 

integrity.   

[2] The ESA denies any violation of the Collective Agreement, asserting that their 

mandatory COVID-19 Vaccination Policy is a reasonable exercise of management rights 

that fulfills their legal obligations to take every reasonable precaution to protect their 

workers and the public.  

[3] The parties filed comprehensive briefs in advance of the hearing, as required 

under Article 2.8.4 of the Collective Agreement. Additional documents were submitted at 

the hearing and Dr. Colin Furness MISt PhD MPH, one of the ESA’s experts, answered 

questions posed by counsel and I. Counsel then made very fulsome oral submissions 

complementing their written material.  

[4] At the end of the hearing, it was agreed that given the urgency of this matter, I 

would provide a bottom-line award by end of business November 11, 2021, with reasons 

to follow. I issued an interim award on November 11, 2021, that included brief reasons 

and directions to assist the parties in navigating through this difficult situation. This award 

provides more fulsome reasons and constitutes the final award. 

[5] After carefully considering the parties’ submissions, I find that the ESA’s current 

Vaccination Policy is unreasonable to the extent that employees may be disciplined or 

discharged for failing to get fully vaccinated. It is also currently unreasonable to place 

employees on an administrative leave without pay if they do not get fully vaccinated. 

However, that may change as the situation unfolds in the coming weeks and months. I do 

not find it to be unreasonable for the ESA to require employees to confirm their 
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vaccination status if the personal medical information is adequately protected and only 

disclosed with their consent. Employees may provide a general consent to disclosure of 

vaccination status to access third-party premises, or an employee may reserve the right 

to disclosure on a case-by-case basis. Employees must be cognizant of the fact that in 

the current circumstances they may be required to disclose their vaccination status to 

gain entry to third-party premises and the ESA’s offices. I am directing that the ESA refer 

their Vaccination Policy and this award to the Joint Health and Safety Committee (JHSC) 

together with the concerns raised by the ESA in this matter. The JHSC shall have a 

reasonable time period for review, so they may identify dangers or hazards and make 

written recommendations. If concerns still exist and the situation has evolved to a point 

where additional measures need to be taken but the PWU objects, then the matter may 

be brought back before me on an urgent basis for resolution.  

Background Facts1 

[6] The ESA is a government agency with a statutory mandate to regulate and 

promote electrical safety in Ontario. The ESA is tasked with administering and verifying 

compliance with Part VIII of the Electricity Act, 1998 and its Regulations and the Ontario 

Electrical Safety Code.  

[7] The ESA achieves its mandate through education, training, and working 

alongside Licenced Electrical Contractors (LECs), utilities, safety partners, and other 

stakeholders and, where necessary and appropriate, compliance actions with respect to 

enforcement. 

[8] In fulfilling its mandate, many ESA employees are frequently required to interact 

with the public and attend third-party sites. These interactions fall into three general areas 

of the ESA’s business: 

 
1 The background facts in this award reflect the facts presented at the hearing as they existed on that date. 
Between the date of the hearing and the issuing of this award, a subsequent COVID-19 variant “omicron” has 
emerged, which appears to be more contagious but may cause less serious illness, particularly in those who have 
been fully vaccinated. 
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• Operations: The ESA has two categories of inspectors who travel to third-party 
sites; Wiring Inspectors and Continuing Safety Services (CSS) Inspectors. 

• ESAFE: The ESAFE operates at arm’s length from the ESA as an independent 
field evaluation and certification agency. ESAFE is accredited by the Standards 
Council of Canada as an Inspection Body and Certification Body. As such it is 
authorized to approve and label equipment for electrical safety. ESAFE operates 
in a highly competitive market. 

• Office: The ESA’s office staff facilitate the fulfillment of the ESA’s mandate by 
providing training and administrative support to personnel throughout the ESA. 

[9] The PWU represents approximately 420 employees at the ESA, working in all 

three areas of the business.  

[10] The PWU and the ESA are parties to a “Partnership and Collective Agreement”, 

the current term is from April 1, 2020, until March 31, 2023. The following provisions are 

relevant to this matter: 

Article 7 
Managerial Rights of the Company 

The Company has and shall retain the exclusive right and power to manage 
its business and direct its working forces including but without restricting the 
generality of the foregoing, the right to hire, suspend, discharge, promote, 
demote, and discipline any employee. The Company shall exercise the said 
functions in accordance with the provisions of this Collective Agreement. 
 

Article 2A 
DISCIPLINE AND DISCHARGE 

 
2A.1 Any allegation that an employee has been demoted, suspended, 
discharged or otherwise disciplined without just cause shall be a fit matter for 
the grievance and arbitration procedures as provided in this Collective 
Agreement. 

[11] In December 2019, a new coronavirus (SARS-CoV-2) was identified in Wuhan, 

China. This corona virus has become known as COVID-19. The spread of COVID-19 has 

been world-wide and as a result the World Health Organization (WHO) declared COVID-

19 a global pandemic on March 11, 2020.  
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[12] Shortly, thereafter many governments took action to address the crisis. On March 

17, 2020, the government of Ontario made an order declaring an emergency under s. 

7.01(1) of the Emergency Management and Civil Protection Act. The Ontario Chief 

Medical Officer of Health (CMOH) and all three levels of government (federal, provincial, 

and municipal) continue to make orders and provide guidance to the citizens of Ontario. 

The strategies employed by government include travel bans, mask mandates, mandatory 

testing, lock downs, quarantines, school and border closures, and limits on social 

gathering in public and private spaces. 

[13] The COVID-19 global pandemic has changed our way of life. The economy has 

been adversely affected in many ways, and particularly so in the travel and hospitality 

sector. Our healthcare system and long-term care systems have been stretched to their 

limits. Of relevance to this matter is the strain caused to the healthcare system by hospital 

and intensive care unit (ICU) admissions of those with COVID-19 infections. 

[14] COVID-19 develops in human beings when it infects the host and it has 

demonstrated a strong affinity for a range of epithelial (“lining”) cells in the human body, 

including the respiratory tract, digestive tract, cardiovascular system, and most major 

organs. Infiltration of the brain has also been observed.  However, it is infection of the 

respiratory tract (nose, throat, lungs) that causes the virus to spread from one person to 

another.  

[15] COVID-19 is a complex disease that has many manifestations in individuals from 

an asymptomatic presentation to severe flu-like illness that can become serious and 

include multiple organ failure, respiratory collapse, ischemic stroke, and death. The 

effects of COVID-19 may last beyond the initial infection and this syndrome is often 

referred to as “long-haul COVID.” COVID-19 is very different from influenza viruses in that 

COVID-19 can develop into a very serious illness with much higher cases requiring 

hospitalization, ICU admission, use of ventilators and resulting in higher death rates. 

[16] The primary mechanism for contracting COVID-19 is for an exposed person to 

inhale droplets containing the virus that have been exhaled by an infected person. There 
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has been considerable debate among researchers about whether COVID-19 droplets 

persist in aerosol form and how infectious an aerosol might be. More recent published 

studies have concluded that aerosols constitute a serious transmission risk, and airborne 

transmission may be the dominant route, more than large droplets. 

[17] The infectious nature of COVID-19 has evolved over time with the Delta variant 

being found to be more contagious than the original version. Dr. Furness indicated that 

the Delta variant is approximately three times more contagious when compared to the 

original version of COVID-19, with a reproductive number estimated at approximately 

eight, similar to Chickenpox. In Canada 1.7 million people have been diagnosed with 

COVID-19, 29,000 have died. At the time of the hearing, there were 25,274 active cases 

and 2,029 hospitalizations.  

[18] Thanks to the great efforts of scientists, vaccines have been developed and 

Health Canada has approved such vaccines for use in people over the age of 12. The 

vaccination of the population is now the chief strategy being employed by governments 

to mitigate COVID-19. The current vaccines in use are mRNA vaccines (Pfizer and 

Moderna). The vaccines have minor reported side effects that include swelling at the 

injection site and flu-like symptoms lasting for one or two days after injection. The major 

reported side effects include heart muscle swelling and anaphylaxis, neither of which are 

typically fatal, and soon resolve. However, thrombosis can also occur, which has a high 

mortality rate. Public Health Ontario data indicates that of the 22 million vaccinations 

doses delivered in Ontario, 0.06% are associated with reported side effects. 

[19] The vaccines are considered safe, and Dr. Furness advises that there is no 

evidence of vaccines having long term effects. A comparison of the risks associated with 

the vaccines with those of being infected with COVID-19 indicates that apart from 

anaphylaxis, the side effects of the vaccine also appear in COVID-19 infection, but the 

severity is much worse from infection. 

[20] The expert evidence provided in this case, supported by relevant data, reveals 

that vaccines are effective, and they help reduce the transmission of infection and the 
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severity of illness in those who are vaccinated. Those persons who are unvaccinated 

make up most of those individuals who require hospitalization and are in ICUs.  

[21] Mandating vaccination is not a new or novel requirement in the modern world. 

Many governments mandate vaccinations for travel or attending school. In Ontario, nine 

vaccines are mandated as a condition of attending public school, subject to certain 

exemptions.  

[22] The Ontario government has only mandated COVID-19 vaccination for 

employees working in long-term care. The Ontario government has not mandated 

vaccinations for any other sector of our economy, including hospitals, although they have 

instituted vaccine passports to access certain businesses where larger crowds 

congregate and entail a higher risk of transmission and infection (restaurants, sporting 

venues etc.). Ontario’s CMOH has also issued Directive #6 pursuant to the Health 

Protection and Promotion Act, which mandates the establishment of a COVID-19 

vaccination policy at certain covered organizations in the healthcare sector. ESA 

inspectors are not covered by Directive #6. 

[23] The Canadian government has taken a somewhat different approach by 

mandating mandatory vaccinations for public servants, travellers, and employees in the 

federally regulated transportation sector.  

[24] Many employers have implemented their own mandatory proof of vaccination 

status as a requirement for entry to their locations, including healthcare, long-term care, 

and educational facilities.  

[25] The ESA has implemented a pandemic response with procedures and guidelines 

since the start of the pandemic. These guidelines include personal protective equipment 

(PPE) mask wearing, physical distancing, hygiene, and remote office work. Many of these 

measures were included in the ESA Office Employee COVID-19 Playbook and COVID-

19 Field Staff Playbook. Until most recently, the PWU has supported the ESA in their 

endeavors to provide a safe working environment.  
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[26] The steps taken by the ESA to protect their employees and the public have been 

effective and they have been able to operate and provide their services throughout the 

pandemic. However, they have suffered a loss in revenues, particularly in the ESAFE 

business due to travel restrictions. 

[27] The PWU noted that since March 2020, approximately 85% of all office staff have 

been working from home 100% of the time. The remaining staff have been coming into 

the office between 1-5 days per week.  

[28] The ESA has plans to implement a “hybrid model” in and around January 2022, 

which is the target for returning office staff to the workplace.  

[29] The PWU notes that Customer Service Representatives (CSRs), who represent 

approximately 95 employees, are subject to a “Homeworker Pilot” agreement negotiated 

in early 2020 that is effective April 1, 2020. The Homeworker Pilot allows certain CSRs to 

volunteer to work at home 100% of the time (except for the occasional meetings) and 

would pay them 95% of their normal wages. 

[30] Inspectors fall under the Working Remote Agreement, which has been in place 

since approximately 2007. The Inspectors begin and end their day from a home office, 

with a delegation of duties being 20% administrative and 80% inspections in their 

designated areas. Inspectors are typically based at home and attend to their inspector 

roster from home.  

[31] When inspectors visit work sites, they wear masks (N95s have been provided by 

the ESA) and typically maintain social distancing. They have flexibility in performing 

inspections by video and shared photos with discussion as is deemed appropriate by the 

Inspector.  

[32] Inspectors have a statutory right of entry in relation to work associated with 

performing their inspection duties to ensure compliance with the Electrical Safety Code. 

The Electricity Act, 1998, s. 113.13(1) and (2) provides: 
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Inspections 
 
13.13 (1) The Authority or a person appointed as an inspector in 
writing by the Authority may conduct an inspection and may, as 
part of that inspection, enter and inspect at any reasonable time 
any land or premises, including the business premises of an 
authorization holder, for the purpose of, 
 
(a)  ensuring compliance with this Act and the regulations; or 
 
(b)  determining that the authorization holder remains entitled to 
the authorization.  2006, c. 34, s. 12 (6). 

Limitations on power to enter 

(2) An inspector shall not, 
 
(a)  use force to enter and inspect land and premises under this 
section; or 
 
(b)  enter any part of premises that are being used as a dwelling, 
except with the consent of the owner or occupier.  2006, c. 34, 
s. 12 (6). 

 

[33] Prior to September 27, 2021, the ESA would issue “Not a Contractor” letters to 

Inspectors, which indicated that ESA Inspectors have regulatory authority to enter 

premises and conduct inspections.  The ESA has not provided these letters since 

September 27, 2021, although the ESA website states that Inspectors have a statutory 

right of entry and are not subject to vaccine-related access restrictions. 

[34] There have been only seven ESA employees who have reported contracting 

COVID-19 throughout the pandemic. Five of the cases were determined to have been 

contracted through community/public/family exposure. The other two cases were 

reported to the Workplace Safety and Insurance Board (WSIB) and the Ministry of Labour 

(MOL) as being “possible workplace exposures.” There is no evidence before me that 

these two cases resulted in any significant WSIB benefits being paid out or any MOL 

orders.  
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[35] On September 3, 2021, the ESA advised employees that they would not be 

implementing a mandatory COVID-19 vaccination policy, at that time. However, all 

employees would be required to disclose their vaccination status. Employees who did not 

disclose or chose to remain unvaccinated would be required to participate in an 

educational session and they would be required to complete COVID-19 screening tests 

and report results at a set frequency. This policy is referred to by the PWU as a Voluntary 

Vaccination/Testing Policy (“VVD/T Policy”).  

[36] The PWU supported this VVD/T Policy as being a reasonable workplace health 

and safety measure, subject to proper implementation and privacy measures being in 

place. The PWU issued a bulletin to their members on September 20, 2021, indicating 

that they support VVD/T policies as balancing medical and privacy rights of individuals 

against everyone’s workplace health and safety interests.  

[37] The ESA provided communications to employees about the VVD/T Policy on 

September 20 and 27, 2021, advising that it was the “appropriate and reasonable process 

to implement at this time,” and outlining the rapid testing process.  

[38]  On October 6, 2021, the ESA announced that a revised Vaccination Policy would 

be implemented. The Vaccination Policy is attached as an appendix to this award. 

Relevant to this award is the requirement of mandatory vaccination and providing proof 

of vaccination. Employees who are not fully vaccinated are subject to testing 

requirements and they must also participate in an education session. The Vaccination 

Policy provides for exemptions under the Ontario Human Rights Code. However, the 

Vaccination Policy also provides that those employees who do not comply with the policy 

may be subject to discipline, up to and including discharge. The ESA has also reserved 

the right to place employees who do not comply with the requirements of the Vaccination 

Policy on an unpaid leave of absence. 

[39] The ESA has undertaken privacy measures to protect the confidentiality of the 

information collected from their employees. 
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[40] The ESA provided a table in their material, which sets out the number of PWU 

members who are vaccinated, not vaccinated, partially vaccinated, or have not disclosed 

their vaccination status as of November 1, 2021: 

 Operations ESAFE Office TOTAL 

 
 

Fully 
Vaccinated 

235/253 22/28 110/134 367/415 

Wiring 
 
 
182/195 

CSS 
 
 

46/51 

Plan 
Review 

 
7/7 

 
Partially 

Vaccinated 
(1 Dose) 

1/253 0/28 2/134 3/415 

Wiring 
 
 

1/195 

CSS 
 
 

0/51 

Plan 
Review 

 
0/7 

 
 

Not Vaccinated 
(No Doses) 

12/253 3/28 16/134 31/415 

Wiring 
 
 

8/195 

CSS 
 
 

4/51 

Plan 
Review 

 
0/7 

 
 

Have Not 
Disclosed 

5/253 3/28 6/134 14/415 

Wiring 
 
 

4/195 

CSS 
 
 

1/51 

Plan 
Review 

 
0/7 

 

[41] The ESA advises that as of November 1, 2021, they are unaware of any 

employees seeking an exemption pursuant to a protected Human Rights Code ground. 

[42] On October 4, 2020, the PWU filed grievance ESA-P-24, challenging the 

reasonableness of the ESA’s Vaccination Policy. Subsequently, the PWU initiated a 

process seeking interim relief from me in my role as Chief Arbitrator. An interim without 

prejudice arrangement was agreed upon that maintained the status quo until a hearing 

could occur on November 7, 2021. 
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[43] The ESA submitted two expert reports, which they rely upon to support the 

mandatory vaccination aspect of their Vaccination Policy. These two reports may be 

summarized as follows: 

• Dr. Furness is an infection control epidemiologist and Assistant Professor at the 
Faculty of Information at the University of Toronto. Dr. Furness describes COVID-
19, its symptoms, complications, transmission, risks, consequences, and the 
difference between influenza and COVID-19. Dr. Furness addresses the use of 
vaccines, the impact of their use and the risk of the currently utilized COVID-19 
vaccines. More particular to the ESA’s mandatory Vaccination Policy, Dr. Furness 
acknowledges that research on the effectiveness of vaccine mandates is limited. 
He opines that preventing outbreaks requires a continued commitment to the use 
of masks and limiting crowding for maximum effect. Dr. Furness indicates that 
vaccination is “the most important tool we have to increase safety of people 
interacting in person in any indoor environment, including workplaces, as long as 
it is used in combination with other controls such as masking and limited crowding.” 
Dr. Furness opined that mandatory vaccination is clearly and substantially superior 
to a vaccination-or-test regime because the evidence is clear that mandatory 
vaccination offers significant advantages to preventing transmission and 
preventing infection that leads to transmission. However, Dr. Furness 
acknowledges that no studies were located that compare testing vs. vaccination 
for protecting workforce safety, although two studies (one empirical and one 
modeling) have recommended combining these interventions to provide maximum 
protection against transmission. Dr. Furness could not comment on how the 
Vaccine Policy would affect maintenance of adequate ESA staffing levels. Finally, 
Dr. Furness advises that vaccine induced immunity is clearly superior to natural 
immunity. He indicates that there is limited data on the waning efficacy of vaccines. 
Dr. Furness explains that the Israeli data with respect to waning efficacy must be 
examined in the context of a short interval between the two doses. It would appear 
that a longer interval between doses builds up better immunity and the third 
booster shot multiplies immunity considerably.  

• Dr. Neil Sutton, B.Sc., M.D. LL.B. is a physician licensed by the College of 
Physicians and Surgeons of Ontario. He is staff physician and has a great deal of 
experience and recognized as an expert in Occupational Medicine and Addiction 
Medicine, serving as Medical Director, Medical Advisor, or an expert for a number 
of Companies. Dr. Sutton agrees with Dr. Furness’ report, with the caveat that he 
cannot speak to the epidemiological aspects of the report as authoritatively. Dr. 
Sutton opines that a workplace policy providing for a fully vaccinated workforce is 
far more effective towards maintaining workplace health and safety and risk 
reduction than a blended policy, which would permit employees who are not fully 
vaccinated to undergo regular COVID-19 testing.  Dr. Sutton pointed out the 
limitations of any testing regime. Dr. Sutton notes that Rapid Antigen Tests (RATs) 
are problematic as they are self-administered and may provide false positives and 
false negatives. He also notes that RATs only provide a snapshot of whether the 
individual is infected “right now.” To this end RATs are limited in detecting infection 
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in those who may not yet be showing symptoms but are no less still able to infect 
others. 

[44] Dr. Furness’ report is quite helpful in understanding the nature of COVID-19, the 

value of vaccinating the general population and comparing a mandatory vaccination 

policy with a “vaccine or test” regime. However, Dr. Furness’ report provides very little 

analysis of the ESA’s operations and workplace. When Dr. Furness addresses specific 

questions about the ESA’s Vaccination Policy, he admits that the available research is 

limited and that he cannot comment on staffing levels directly because he does not have 

any understanding of their operational environment or staffing levels. I accept Dr. 

Furness’ opinion that a mandatory vaccination policy is superior to a vaccinate and test 

regime to increase the safety of people interacting in an indoor environment or workplace. 

Moreover, a regime that includes both mandatory vaccination and testing provides even 

greater protection. However, in any case other controls such as mask use and limited 

crowding must also be utilized to protect employees. What Dr. Furness’ report does not 

answer is whether having employees work remotely and the VVD/T Policy, which existed 

before the introduction of the ESA’s Vaccination Policy is superior to a return to the 

workplace and a mandatory vaccination policy. 

[45] Dr. Sutton’s report points out the problems that exist with reliance on testing and 

particularly RATs. Dr. Sutton does not address the ESA’s operations or workplace 

specifically. Instead, Dr. Sutton makes a general comparison of a fully vaccinated 

workforce as being preferable to a vaccine or test regime. Dr. Sutton indicates that he 

shares Dr. Furness’ opinion that “vaccination is the most important tool towards 

increasing workplace safety.” Frankly, Dr. Sutton has overstated the opinion of Dr. 

Furness, whose opinion was that “vaccination is the most important tool we have to 

increase safety of people interacting in person in any indoor environment, including 

workplaces.” Dr. Furness clearly states that vaccination must be used in combination with 

other controls, particularly mask use and limited crowding. In other words, vaccination is 

the most important tool to increase safety in any indoor environment, if it is used in 

combination with other controls. The presumption being that all employees will work 

together in an indoor environment. 
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[46] The ESA filed a document titled “Instances of Vaccination-Related Access 

Issues/Requests” (“Schedule 5”). The PWU took Schedule 5 and made their own notes, 

which was also filed. Schedule 5 sets out a number of customer/sites and indicates 

whether a mandatory vaccination policy applies and provides notes. It is clear on the face 

of Schedule 5 that many customers/sites are enacting mandatory vaccination policies. 

However, many customer/sites are also providing a testing option. Schedule 5 reflects 

only one instance where an Inspector was denied entry to a customer site for failing to 

show proof of vaccination and a second Inspector subsequently attended and was 

permitted entry. 

[47] The ESA also provided an email from a homeowner who complained about an 

ESA Inspector who attended at their home on October 1, 2021. The homeowner noted 

that they “requested a valid negative covid test or vaccination confirmation be shown prior 

to entering the home,” and the Inspector responded with a threat to send a letter and “shut 

off the power.” 

[48] The ESA has serious concerns about being able to have Inspectors attend at 

customer/sites where mandatory vaccination policies exist, which would include 

hospitals, long-term care homes, personal homes, federal and provincial buildings. The 

ESA points out that they do not operate on a dispatch model and therefore reassigning 

Inspectors to cover for those who are not vaccinated or have not disclosed their 

vaccination status may be problematic to their operations. The ESA states that any 

workarounds are unsustainable as the demand for fully vaccinated Inspectors becomes 

a precondition for entry to many sites.  

[49] The PWU acknowledges that some Inspectors have been requested to show 

proof of vaccination to enter a premises. The PWU advises that to the best of their 

knowledge the Inspectors have resolved the issue by showing proof of vaccination or 

complying with symptom screening and testing requests. The PWU is unaware of any 

significant issues or denials of entry experienced by any Inspector. The PWU asserts that 

the ESA could resume providing “Not a Contractor” letters to assist in accessing sites to 
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perform work. In addition, the PWU suggests that any issues that might arise may be 

addressed by implementing a modest administrative process to reassign work.  

[50] The PWU asserts that the ESA has only provided evidence of a single situation 

involving an Inspector accessing a site and that issue was resolved without any undue 

difficulty. The PWU notes that the homeowner complaint relating to vaccination status 

was a request to provide a valid negative test or vaccination confirmation, which the 

VVD/T Policy addresses. 

[51] The ESA has also expressed concerns about their ESAFE business and the 

inability of Inspectors to travel due to vaccination policies implemented by the federal 

government and their customers. 

[52] The PWU acknowledges the travel restrictions that have been implemented for 

travel by air and rail. However, the PWU takes the position that such work is a very small 

portion of the overall work, and they would not oppose reassigning such work to those 

PWU members who are vaccinated. The PWU notes that the ESA has not provided any 

evidence of any difficulty in having this work performed due to mandatory vaccination 

rules. 

[53] In terms of the office staff, the ESA submits that it is their fundamental right to 

designate an employee’s work location. The ESA plans on recalling employees to in-

person work sites in January 2022 and resume all staff meetings, which may occur at 

third-party sites. The ESA notes that some staff have indicated that they do not want to 

work in close proximity to non-vaccinated employees, who may be more likely to carry 

and transmit COVID-19. The ESA argues that they may face work refusals in the absence 

of a mandatory Vaccination Policy. 

[54] The PWU counters that office workers have worked from home effectively and 

many have the right to do so pursuant to the negotiated terms of the Collective 

Agreement. The PWU suggests that non-vaccinated employees may be assigned work 
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in a manner that presents no additional risk to anyone, and a VVD/T Policy would provide 

an appropriate balance. 

[55]  I note that no evidence was submitted with respect to any concern or review of 

health and safety and vaccination issues by the JHSC. It does not appear that any 

discussion has occurred at the JHSC about either the VVD/T Policy or the Vaccination 

Policy or the ESA’s plan to return employees to in-person work sites in January 2022. 

Decision 

[56] I note that this case is not about the merits of being vaccinated or the 

effectiveness of COVID-19 vaccines. The science is clear that the COVID-19 vaccines 

currently being used are safe and effective at reducing the likelihood of becoming 

seriously ill or dying from this horrible disease. Moreover, vaccinating the population is 

necessary in order to secure the fragile healthcare system and eventually put this 

pandemic behind us.  

[57] This matter concerns the interpretation of management rights as found in the 

Collective Agreement between the PWU and the ESA. In particular, the focus of the 

analysis is on management’s right, as provided for under the Collective Agreement, to 

unilaterally introduce a rule or policy that all employees must disclose their vaccination 

status and any employee who does not disclose their status or who is not vaccinated 

places their employment in jeopardy. 

[58] There is nothing in the Collective Agreement that specifically addresses 

vaccinations. The ESA has not previously required any employee to be vaccinated as a 

condition of employment. There is no legislated requirement that ESA employees must 

be vaccinated. I have also not been provided with any prior authority (arbitration award 

or court decision) that upholds a mandatory employer vaccination rule or policy applicable 

to all employees, without specific collective agreement language or legislative authority, 

outside of a healthcare or long-term care setting. 
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[59] Most of the decisions provided to me by the parties occur in the context of 

healthcare or long-term-care. Some of the decisions provided to me address drug and 

alcohol testing in a safety sensitive workplace. The decisions reflect, and counsel agree, 

that when assessing employer rules or policies that affect an employee’s individual rights, 

arbitrators generally apply the decision of Re Lumber & Sawmill Workers’ Union, Local 

2537, and KVP Co. (1965), 16 L.A.C. 73 (Robinson), which sets out the scope of 

management’s unilateral rule making authority under a collective agreement.  The “KVP 

test” requires that a policy or rule satisfy the following conditions: 

• It must not be inconsistent with the collective agreement. 
• It must not be unreasonable. 
• It must be clear and unequivocal. 
• It must be brought to the attention of employees affected before the 

company can act on it. 
• The employee concerned must have been notified that a breach of such rule 

could result in his discharge if the rule is used as a foundation for discharge. 
• Such rule should have been consistently enforced by the company from the 

time it was introduced. 
 

[60] The KVP test has been judicially endorsed by both the Ontario Court of Appeal, 

Metropolitan Toronto (Municipality) v. C.U.P.E. (1990), 74 O.R. (2d) 239 (C.A.) and the 

Supreme Court of Canada in Communications, Energy and Paperworkers Union of 

Canada, Local 30 v. Irving Pulp and Paper, Ltd. [2013] 2 S.C.R. 458. 

[61] Arbitrators generally apply the KVP test using a “balancing of interests” approach 

to assess unilaterally imposed employer rules or policies affecting an employee’s 

individual rights, including mandatory vaccination policies, see Chinook Health Region v. 

U.N.A., Local 120 (2002), 113 L.A.C. (4th) 289 (Jolliffe).  

[62] The interests at play in this matter are very important to both individuals and 

society as whole. The PWU emphasizes the importance of a person’s individual right to 

privacy and bodily integrity. While the ESA argues that the right to a safe and healthy 

workplace must be given more weight and must take precedence in the context of a global 

pandemic. 
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[63] I agree with the PWU that the individual rights of employees at issue in this matter 

are significant. An individual’s right to privacy, including the right to protecting their 

personal medical information is recognized in the common law (see Jones v. Tsige 

(2012), 108 O.R. (3d) 241 (C.A.)), and in legislation such as the  Personal Health 

Information Protection Act, 2004.  

[64] The law also recognizes an individual’s right to make decisions about their bodily 

integrity, including the right to make decisions regarding medical treatment, which would 

include receiving a vaccination. In Carter v. Canada (Attorney General) [2015] 1 S.C.R. 

331, the Supreme Court of Canada indicated the following with respect to an individual’s 

right to make medical decisions: 

The law has long protected patient autonomy in medical decision-making.  In A.C. v. 
Manitoba (Director of Child and Family Services), 2009 SCC 30, [2009] 2 S.C.R. 181, a 
majority of this Court, per Abella J. (the dissent not disagreeing on this point), endorsed 
the “tenacious relevance in our legal system of the principle that competent individuals 
are — and should be — free to make decisions about their bodily integrity” (para. 
39).  This right to “decide one’s own fate” entitles adults to direct the course of their own 
medical care (para. 40):  it is this principle that underlies the concept of “informed 
consent” and is protected by s. 7’s guarantee of liberty and security of the person (para. 
100; see also R. v. Parker (2000), 2000 CanLII 5762 (ON CA), 49 O.R. (3d) 481 
(C.A.)).  As noted in Fleming v. Reid (1991), 1991 CanLII 2728 (ON CA), 4 O.R. (3d) 74 
(C.A.), the right of medical self-determination is not vitiated by the fact that serious risks 
or consequences, including death, may flow from the patient’s decision.  It is this same 
principle that is at work in the cases dealing with the right to refuse consent to medical 
treatment, or to demand that treatment be withdrawn or discontinued:  see, 
e.g., Ciarlariello v. Schacter, 1993 CanLII 138 (SCC), [1993] 2 S.C.R. 119; Malette v. 
Shulman (1990), 1990 CanLII 6868 (ON CA), 72 O.R. (2d) 417 (C.A.); and Nancy B. v. 
Hôtel-Dieu de Québec (1992), 1992 CanLII 8511 (QC CS), 86 D.L.R. (4th) 385 (Que. 
Sup. Ct.). 

[65] The PWU points out that one arbitrator has indicated that prior to engaging in the 

balancing of interests analysis, one must look at the common law rights and an 

individual’s rights under the Canadian Charter of Rights and Freedoms (the “Charter”) to 

determine if it is permissible to enforce a medical treatment, such as a mandatory 

vaccination rule or policy.  The PWU relies upon St. Peter’s Health System v. CUPE, 

Local 778 (2002), 106 L.A.C. (4th) 170 (Charney) for the proposition that absent any 
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legislative support or specific language in a collective agreement, an employer cannot 

require all employees be vaccinated.  

[66] In St. Peter’s Health System v. CUPE, Local 778, supra, Arbitrator Charney 

undertakes a detailed review of authorities provided to him and finds that prior to 

balancing the interests of the employer and the employees one must look at any common 

law rights issues and s.7 of the Charter as to whether it is permissible to enforce a 

mandatory medical treatment. Arbitrator Charney concludes: 

“…suspending employees (non-disciplinary) for refusing to undergo medical 
treatment is a violation of their common law sec. 7 charter rights. Virtually all the 
court cases, including Supreme Court of Canada and Ontario Court of Appeal, find 
that enforced medical treatment, and I point out that this is not a medical 
examination but treatment, is an assault if there is no consent.” 

[67] I appreciate the analysis of Arbitrator Charney, but I do not agree with his 

approach. I agree that an individual employee’s rights, including the right to privacy, 

personal autonomy, and bodily integrity as well as rights under the Charter are 

fundamental to a just and democratic society. Such fundamental rights should not be 

easily abrogated or constrained by employers. However, these individual rights are not 

absolute and there are circumstances where the rights of the collective outweigh the 

rights of the individual. Arbitrator Charney’s approach, with respect, also seems to ignore 

the fact that some jobs (first responders and healthcare providers for example) have an 

inherent physical component or occur in an inherently high risk work environment, see 

Halton District School Board and ETFO (BMS Grievances) 2020 CanLII 5702m (ON LA). 

I am of the view that a more nuanced contextual approach must be adopted applying the 

KVP test, and a balancing of interests is the more appropriate way to address the issue 

before me, see Sault Area Hospital and Ontario Nurses’ Association (Vaccinate or Mask) 

(2015), 262 L.A.C. (4th) 1 (Hayes). 

[68] Context is extremely important when assessing the reasonableness of any 

workplace rule or policy that may infringe upon an individual employee’s rights. The 

authorities reveal a consensus that in certain situations, where the risk to health and 

safety is greater, an employer may encroach upon individual employee rights with a 
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carefully tailored rule or policy, see Carewest v. AUPE (2001), 104 L.A.C. (4th) 240 ( 

Smith).2 

[69] In cases where the rule or policy involves health and safety,  one must consider 

the obligations that arise under the Occupational Health and Safety Act, including an 

employer’s obligation to “take every precaution reasonable in the circumstances for the 

protection of the worker,” see s. 25(2)(h). This statutory obligation fits neatly within the 

KVP test, which is grounded in a contextual analysis and a balancing of interests 

approach to determine the reasonableness of any rule or policy. 

[70] While an individual employee’s right to privacy and bodily integrity is fundamental, 

so too is the right of all employees to have a safe and healthy workplace. The interests in 

this case raise extremely important public policy issues during a very unique and difficult 

time in our history. The context is very unusual, but the existing law provides guidance 

for the analysis. 

[71] In workplace settings where the risks are high and there are vulnerable 

populations (people who are sick or the elderly or children who cannot be vaccinated), 

then mandatory vaccination policies may not only be reasonable but may also be 

necessary and required to protect those vulnerable populations.  

[72] However, in other workplace settings where employees can work remotely and 

there is no specific problem or significant risk related to an outbreak, infections, or 

significant interference with the employer’s operations, then a reasonable less intrusive 

alternative, such as the VVD/T Policy employed prior to October 5, 2021, may be 

adequate to address the risks. 

[73] It must also be noted that the circumstances at play may not always be static. 

The one thing we have all learned about this pandemic is that the situation is fluid and 

 
2 In Carewest, supra, the arbitrator permitted a carefully crafted vaccination policy that only applied to certain 
employees in certain situations where the risks were extremely high. 
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continuing to evolve.  What may have been unreasonable at one point in time is no longer 

unreasonable at a later point in time and vice versa.  

[74] There can be no doubt that the risks associated with contracting COVID-19 are 

serious to both the individual and society. Individual response to infection varies, but the 

higher the number of infections at this point in time correlates to higher admissions to 

hospitals and ICUs. The strain on our healthcare system has been immense and our long-

term care system has suffered greatly, exposing flaws in these systems that need to be 

addressed by government. However, it is for the democratically elected governments to 

address general public health issues, not employers. At this point there is no government 

mandate that all ESA employees must be vaccinated.  

[75] In terms of this specific workplace, the ESA has done a tremendous job of 

protecting their employees. The ESA has a reputation as a safety organization that they 

have lived up to that reputation. The ESA has issued “Playbooks” to their employees and 

provided Inspectors with PPE, including N95 masks. I recognize that the ESA has an 

interest in continuing to promote and protect their reputation as a safety organization.  

[76] The ESA has not had a breakout in their workplace. Since the beginning of the 

pandemic in March 2020, only seven employees have contracted COVID-19 out of their 

over 400 employees and only two of those infections may be work related. Those two 

possible work related infections occurred in early January and early February 2021, 

before vaccines were available to the general population. Those two possible workplace 

infections were reported to the MOL and the WSIB. However, I have no evidence of any 

MOL orders being made or any significant WSIB claims being made in relation to those 

two possible workplace infections.  

[77] The vast majority of ESA employees have voluntarily been vaccinated (88.4%) 

and they have disclosed their status to the ESA. Over 90% of Operations, which includes 

Inspectors, have been vaccinated. While there may have been some hesitancy earlier, it 

appears that employees are now disclosing their status and only 14 of 415 employees 

have not disclosed their vaccination status. 
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[78] Prior to October 5, 2021, the ESA had in place the VVD/T Policy, which the 

company judged to be a reasonable and appropriate policy to protect employees and 

stakeholders. The VVD/T Policy allowed employees who did not voluntarily disclose their 

vaccination status to be tested on a regular basis. The PWU did not object to this VVD/T 

Policy, in fact they were publicly supportive of the policy as being a reasonable workplace 

health and safety measure. Similar policies have been adopted by other employers in the 

sector and there is no evidence that they are not effective at addressing health and safety 

concerns. There appears to be no significant change in the situation since the VVD/T 

Policy was implemented in September 2021, other than a fear that mandatory vaccination 

rules and policies by third-parties may interfere with the ESA’s business and a desire to 

bring employees back to the workplace in January 2022. 

[79] I acknowledge that testing is fallible and a less effective intervention than 

vaccination. However, testing is a reasonable tool to utilize in protecting a workplace. It 

has been endorsed by the Ontario CMOH and the ESA’s expert Dr. Furness advises that 

mandatory vaccination, along with testing “provides maximum protection against 

transmission.” In this case, the ESA has not demonstrated any difficulties in protecting 

their workplace utilizing a combined vaccination and testing regime. 

[80] Dr. Furness’ evidence also supports not returning to the workplace anytime soon. 

While vaccination is an important tool, it must be used with other controls such as masks 

and limited crowding. Dr. Furness’ report suggests that risk increases with the size of 

gathering, number of infected persons and contact time. It just does not seem logical that 

the ESA would return to in-person work at this time when they have been able to safely 

operate remotely. I do not read Dr. Furness’ report as being an endorsement to bring 

employees together in the workplace when they are capable of working remotely.  

[81] I have been provided with no analysis of any workplace dangers or hazards 

associated with the ESA’s concerns. I have also been provided with no analysis or any 

actual substantial interference with the ESA’s business. I have no evidence that these 

concerns have manifested themselves in any actual problems in the workplace that 

cannot be reasonably addressed under a policy that provides for a combined vaccination 
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or testing regime or other reasonable means. At this point the ESA has legitimate 

concerns, but those concerns do not at this point justify imposing a mandatory vaccination 

regime with threats of discipline or discharge. In my view the ESA is acting precipitously 

and prematurely based on impressionistic conclusions and concerns that have not yet 

materialized. 

[82] The vast majority of the work that is undertaken by ESA employees has been 

effectively undertaken remotely and many employees have a right to continue working 

remotely under the Collective Agreement. The Inspectors are typically based out of their 

home, and they can perform their outside work remotely or in a manner that maintains 

social distancing and wearing a N95 mask. Some CSR employees may work from home 

under the Homeworker Pilot Agreement. The evidence indicates that the ESA has been 

able to keep their employees and clients safe and their business productive throughout 

the pandemic by having most employees work remotely.  

[83] I acknowledge management’s right to determine where employees should 

perform their work. However, management’s rights, when they affect an individual’s rights 

or result in discipline or discharge, must be exercised reasonably. The ESA has been 

operating with most of their staff working remotely since March 2020, without 

experiencing any great difficulty. The policies that the ESA adopted prior to the 

introduction of the Vaccination Policy appear to have been highly effective in protecting 

employee health and safety. I sympathize with the ESA’s desire to return to the workplace 

in January. However, I do not believe that the ESA has turned their mind to the difficulties 

that they will encounter, including providing all employees with masks (possibly N95s) 

and limiting crowding. I would have expected that the risks associated with the ESA’s 

proposal to return to the workplace would have been evaluated, either by an expert or the 

JHSC, before such a plan was implemented. 

[84] I recognize that some ESA employee’s (Inspectors and ESAFE) will require 

access to third-party sites or locations or may need to travel. However, I am not satisfied 

that the ESA has proven that a significant problem exists with regard to third-party access 

and travel, which would interfere with their operations. As pointed out by PWU counsel, 
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employees provide coverage for various absences (sick leave, vacation etc.) on an 

ongoing basis. There is no evidence that work has been significantly impeded or lost as 

a result of some employees (a significant minority) not being vaccinated. The PWU has 

indicated that in the context of mandatory vaccination for travel, they would raise no 

objection to travel only being assigned to those employees who are fully vaccinated. 

[85] There have been many third-parties who have enacted vaccination polices that 

limit access to their premises. However, many of these third-party policies also provide a 

testing alternative. I am not satisfied at this time that these issues cannot be addressed 

by a policy that includes a testing option. 

[86] The PWU points to the authority of ESA Inspectors to enter and inspect premises 

pursuant to s.113.13 of the Electricity Act. I agree with the ESA that the power to enter 

and inspect is limited, both within the legislation, see 113.13(3) and by virtue of the fact 

that the legislation does not apply to federally owned and operated workplaces and many 

provincial facilities. I also have doubt that the statutory authority to enter and inspect 

would allow an unvaccinated ESA Inspector to enter a third-party premises that has a 

mandatory vaccination rule, which has been instituted to protect the health and safety of 

vulnerable persons such as children, the elderly or those seeking medical attention.  

[87] At this point there has only been one instance of entry being denied to an ESA 

Inspector. In that one case a vaccinated Inspector later attended at the premises and was 

granted entry for the inspection. The other incidents were addressed by the Inspector 

showing proof of vaccination and being granted entry. At this time, the third-party 

vaccination policies have not significantly interfered with the ESA’s business. If, as this 

situation unfolds, the ESA is placed in a situation where a significant issue arises with 

respect to accessing third-party sites to perform work, then the ESA may have cause to 

place an employee on administrative leave until they are vaccinated. 

[88] The ESA has only pointed to one actual complaint arising with respect to the 

conduct of an Inspector. This complaint is found in the email dated October 1, 2021, 

wherein a homeowner expresses disappointment with the conduct of an Inspector. One 
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of the concerns expressed was a refusal by an Inspector to provide “a valid negative covid 

test or vaccine confirmation prior to entering the home.” This one issue could have been 

addressed under a VVD/T policy that combines vaccination with a testing alternative and 

makes it clear to employees that they are to respect the wishes of third-parties who 

require proof of a negative test or confirmation of vaccination prior to granting access to 

their premises. If the employee does not wish to comply with the third-party’s requirement, 

then they are not to enter the third-party’s premises. Instead, alternative measures must 

be taken to ensure the inspection can take place. 

[89] I have great sympathy for the challenges that the ESA faces in responding to the 

situation that seems to be unfolding. Mandating that all employees be vaccinated provides 

an obvious and simple answer to address their concerns and return to the workplace. 

However, mandating vaccinations is not the only reasonable response at this time and in 

these circumstances.  

[90] It would appear that in early September the ESA was satisfied with the VVD/T 

Policy, but later had second thoughts. There does not appear to be any event, issues or 

concerns brought forward to explain why the ESA changed its mind. If  a concern was 

raised one would expect that it would have been explored by the JHSC for review and 

recommendations. In my view, it appears that the ESA has jumped to a hasty conclusion 

without turning its mind to the validity of the concerns and analyzing if the concerns will 

manifest themselves in serious workplace problems that cannot be addressed by a VVD/T 

Policy that combines vaccination with a testing alternative. In my opinion, the ESA has 

acted prematurely and without considering the individual rights of employees. As a result, 

I find that certain aspects of the current Vaccine Policy are unreasonable. 

[91] The Supreme Court of Canada has on a number of occasions recognized that 

work is fundamental to one’s identity, providing a means of financial support and a 

contributory role in society, see Machtinger v. HOJ Industries Ltd. [1992] 1 SCR 986. The 

Supreme Court of Canada went on to indicate that not only is work fundamental to an 

individual’s identity, but the manner in which employment can be terminated is equally 

important.  
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[92] In my view, disciplining or discharging an employee for failing to be vaccinated, 

when it is not a requirement of being hired or an agreed condition of employment and 

where there is a reasonable alternative, is unjust. Employees do not park their individual 

rights at the door when they accept employment. While an employer has the right to 

manage their business, in the absence of a specific statutory authority or specific 

provision in the collective agreement, an employer cannot terminate an employee for 

breach of a rule unless it meets the KVP test and is found to be a reasonable exercise of 

management rights. 

[93] The PWU does not take issue with the ESA asking employees whether they have 

been vaccinated and requiring reasonable confirmation of same. The PWU insists that 

the ESA must offer employees an option not to disclose their vaccination status, 

recognizing that an employee who refuses to disclose will be treated the same as those 

employees who have chosen not to be vaccinated. 

[94] Much has been written about an employer’s entitlement to personal medical 

information from employees. The arbitral jurisprudence has consistently recognized that 

the employer’s interests must be balanced with the employee’s extremely important 

privacy interest in their personal health information, see ONA v. St. Joseph’s Health 

Centre (2005), 76 O.R. (3d) 22 (Div. Crt.) and  Inergi and the Society of United 

Professionals (INER-2019-0258) 2020 CanLII 36047 (ON LA).  

[95] As indicated earlier, context is extremely important to the analysis and the 

balancing of interests. Management has the right and the legal obligation to protect the 

health and safety of its employees in the workplace environment. An employer may 

institute a reasonable rule or policy requiring disclosure of medical information to ensure 

that the employee is fit to perform work or safely attend at the workplace. However, any 

such rule or policy must be reasonably necessary and involve a proportionate response 

to a real and demonstrated risk or business need.  

[96] In my view, and in the context of the current COVID-19 pandemic, it is not 

unreasonable to require employees to advise an employer of their vaccination status. This 
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is particularly so, when employees may be congregating together in the workplace at 

some point in time or they may be required to attend at third-party sites as part of their 

work related duties. The requirement to disclose vaccination status is in my view 

reasonably necessary to ensuring a safe and healthy workplace and I can’t see how any 

employee would not be willing to disclose their vaccination status in support of this 

legitimate interest. The Ontario government has made vaccine passports mandatory for 

accessing many indoor environments and I can’t see how it would be unreasonable for 

the ESA to require similar proof from their employees, so long as the medical information 

is properly protected. If an employee does not voluntarily disclose their vaccination status, 

then it is reasonable in my view to deny them entry to the workplace and subject them to 

a testing regime. Moreover, if a testing regime is found not to provide sufficient protection 

in the workplace or is not offered at a work site, and in some cases that may well be the 

case, then it may be reasonable to deny entry to the workplace or work site of any person, 

including employees, who has not confirmed that they are vaccinated. Employees who 

are not vaccinated may be deemed unfit to perform work and they may be placed on an 

administrative leave, subject to their right to claim any benefit provided for under the 

collective agreement and file a grievance challenging the reasonableness of the 

employer’s decision. 

[97] If an employee is unable to perform any work for a substantial period of time or if 

they are being unreasonable in complying with any reasonable alternative, then an 

employer may have just cause to impose discipline, up to and including termination. 

However, each case must be individually assessed to determine whether or not the 

employee’s conduct is such that their behaviour is sufficiently egregious or undermines 

the obligations and faith inherent to the employment relationship, see McKinley v. BC Tel 

[2001] S.C.R. 161. 

[98] All individual employee’s medical information must be kept safe, secure, and 

protected from disclosure. Such medical information may only be disclosed with an 

employee’s prior consent. It is preferable that disclosure be limited to healthcare 

professionals, although one must be aware that in a world where you are either fully 
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vaccinated against COVID-19 or you are not, then it may not be possible to fully protect 

an employee from inadvertent disclosure. In addition, it is fair and reasonable for 

employees to have the option of granting the employer the right to disclose their 

vaccination status to third-parties for the sole purpose of accessing worksites. However, 

such consent should not be required, and any consent granted must be clear, 

knowledgeable and with the ability to be withdrawn, see Part III, s. 18 and 19 of the 

Personal Health Information Protection Act, 2004. 

[99] The ESA has legitimate concerns, and they wish to return employees to the 

workplace in the near future. The Collective Agreement references a “partnership vision” 

including open and honest communication and a balancing of needs. In my view, the 

ESA’s concerns and plans ought to be discussed at the JHSC, where the PWU has 

representation. The JHSC should be asked if they have any of their own concerns or 

recommendations. If a health and safety problem arises in the workplace or if the number 

of unvaccinated employees creates real problems for the ESA’s business that cannot be 

addressed by other reasonable means, then the ESA may need to take other measures, 

including placing unvaccinated employees on administrative leave. If the PWU objects to 

such measures, then the issue may be brought back before me on an expedited basis. 

[100] On a final note, after the hearing I was provided with the award of Arbitrator von 

Veh between UFCW, Canada Local 333 and Paragon Protection Ltd (Vaccination Policy 

Grievance dated November 9, 2021. I need only state that this award arises in a different 

context involving a different union and a different employer (a security company whose 

employees perform all their work at third-party sites) and specific language in the 

applicable collective agreement that requires employees to receive a specific vaccination 

required at an assigned site (see art. 24.05). In my view, the Von Veh award is clearly 

distinguishable, and it does not lead me to a different result. Moreover, I do not see 

Arbitrator von Veh’s award conflicting with my decision in this matter. Rather, I am of the 

view that in the circumstances before Arbitrator von Veh, he came to a reasonable 

conclusion. 



 29 

[101] After carefully considering the parties’ submissions and for all the reasons stated 

above, which will be elaborated upon in due course, I am allowing the grievance, and 

making the following orders:  

• The ESA is directed to amend their Vaccination Policy to make it clear that 
employees shall not be disciplined or discharged for failing to get vaccinated. 

• The ESA is directed to provide a testing option to those who have not been 
vaccinated. 

• The ESA may revise their Vaccination Policy to indicate that at some point in the 
future if problems occur in their operations or safety concerns become such that 
they cannot be adequately addressed by a combined vaccination and testing 
regime, then with reasonable notice the ESA may place employees on an 
administrative leave without pay if they are not fully vaccinated.  

• The ESA’s Vaccination Policy may require employees to confirm their vaccination 
status as long as the personal medical information provided by employees is 
adequately protected and only disclosed with their consent.  

• The ESA may amend their Vaccination Policy to provide employees with the option 
of providing a general consent to disclosure of vaccination status in order to access 
third-party premises or an employee may reserve the right to disclosure on a case 
by case basis.  

• The ESA is to provide a copy of the revised Vaccination Policy together with this 
award to the JHSC and advise them of any and all concerns they may have about 
health and safety in the workplace and at third-party sites. The JHSC shall have a 
reasonable period of time for review, so they may identify any of their own dangers 
or hazards and make written recommendations to the ESA. If concerns still exist 
and the situation has evolved to a point where additional measures need to be 
made by the ESA but the PWU objects, then the matter may be brought back 
before me on an urgent basis for resolution.  
 

[102] As I stated at the beginning, this award should not be taken as a vindication for 

those who choose, without a legal exemption, not to get vaccinated. Those individuals 

are in my view misguided and acting against their own and society’s best interests. These 

individuals may also be placing their ability to earn a living in jeopardy. These individuals 

should not construe this award as a victory. 
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[103] I remain seized to address any issue fairly raised but not addressed in this award, 

including implementation of my orders, and providing more fulsome reasons at a later 

date. If the parties feel that they do not require any further reasons, they may advise me 

within 7 days. 

Dated at Toronto, Ontario this 4th day of January 2022. 

   
John Stout- Chief Arbitrator 
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COVID-19 Vaccination Procedure 

1.0 Purpose 
The purpose of this procedure is to outline organizational expectations about COVID-19 immunization and 

to obtain information about the appropriateness and content of further protocols related to COVID-19 

health and safety. 

2.0 Scope 
This procedure applies to:  

x Employees (including full-time, part-time and temporary, hiring hall inspectors, field and office 

employees). An individual would fall under this definition (for the purpose of this Procedure) if they 

are on ESA payroll, and they have an ESA email address.  

x Students on an educational placement. 

x New hires will also be subject to this policy as a condition of their employment contract with the 

Electrical Safety Authority. 

 

In this Procedure, all references to vaccination refer to a Health Canada-approved vaccination against 

COVID-19. 

3.0 Objectives 
COVID-19 remains a serious health risk in our community. The ongoing spread of variants of concern means 

we must make every reasonable effort to protect our workplaces against the virus. COVID-19 vaccines have 

been approved by Health Canada and are available to all working-age Canadians. According to public health 

information, COVID-19 vaccines are a safe method of giving individuals added protection against the effects 

of the COVID-19 virus and its variants and are an additional measure for limiting the risk of contracting and 

spreading the virus.   

ESA is committed to protecting the health and safety of our employees and community, and we believe that 

COVID-19 vaccines are an important part of prevention and mitigation during the pandemic. This procedure 

implements controls to mitigate the risk of COVID-19.  
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4.0 Procedure  
 
4.1.  Vaccination Disclosure  

All ESA staff will be required to be Fully Vaccinated unless exempt on the basis of a validated Human Rights 

Code ground.  As outlined in this section 4.1, the process and timing of the requirement to be Fully 

Vaccinated will depend on the nature of the role. 

 

Fully Vaccinated means the individual has received a full series of a COVID-19 vaccine (or a combination of 

vaccines) approved by Health Canada and has received the final dose of that vaccine at least 14 days ago. 

 

Any new employees must provide proof of Full Vaccination prior to commencing active employment. 

 

4.1.1 Field Staff 
 

Field Staff are those employees who attend non-ESA sites and interact in-person as a regular part of their 

job function (for example, inspectors). Field staff that are fully vaccinated are required to disclose their 

vaccination status using the process outlined in section 4.2, below, by October 13, 2021.   

 

Field staff who are not Fully Vaccinated are required to comply with the below process: 

 

i. Field staff who disclose that they have received one vaccination must provide proof of their 

second vaccination by November 24, 2021 using the process set out in section 4.2. 

 

ii. Field staff who disclose that they have not received any vaccination will be required to provide 

proof of receiving their first vaccination by November 11, 2021 and their second vaccination by 

December 9, 2021, using the process set out in section 4.2. 

 

iii. Field staff are required to complete a COVID-19 vaccination education session (as set out in 

section 4.3, below) and undertake testing (as set out in section 4.4, below) until they are Fully 

Vaccinated. 

 

Field staff who provide proof that they are exempt from vaccination for medical or other protected grounds 

under the Human Rights Code will be accommodated on a case-by-case basis. 

 

4.1.2 Non-Field Staff  
 

Non-Field staff are staff that are fully vaccinated are required to disclose their vaccination status using the 

process outlined in section 4.2, below, by October 13, 2021.   

Non-Field Staff who are not vaccinated are required to: 
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i. complete a COVID-19 vaccination education session (as set out in section 4.3, below) and 
undertake testing until they are fully vaccinated (as set out in section 4.4, below); and 
 
ii. provide proof that they are Fully Vaccinated by December 22, 2021 using the process set out in 
section 4.2. 

 
Non-field staff who provide proof that they are exempt from vaccination for medical or other protected 
grounds under the Human Rights Code will be accommodated on a case-by-case basis. 

 
4.2.  Employee Confidential Vaccination Status Disclosure and Receipt Submission Process: 

Getting your vaccination receipt/QR code: 
Employees can receive their Ontario health vaccination receipt by following the instructions provided.   

 
Instructions on how to confidentially disclose your COVID_19 vaccination status: 
ESA’s eCompliance Health & Safety Management System has a limited access section specifically for COVID-
19 vaccination disclosure. ESA employees all have an employee profile to disclose vaccination status and 
upload their vaccination receipts using the instructions provided.  
 
New Hires: 
As a condition of the employment contract, new hires will contact People & Culture at time of employment 
offer to confidentially disclose their vaccine receipt.  

New hires who have an approved protected ground exemption under the Human Rights Code will be 
subject to ESA’s education and rapid testing process as noted in 4.3 and 4.4. 

 
 

4.3.  Educational Component 
Those who are subject to the education session requirement pursuant to section 4.1, will be provided with 
details of how to access the education session and the timeframe for doing so. 

 
Proof of completion of educational session 
Employees must provide proof of completion. This will be in the form of a signed self-declaration, and 
submitted confidentially to ESA’s third party medical provider. 

 
4.4  Screening Test Process 

Those who are subject to the testing requirement pursuant to section 4.1, must follow the below processes.  
ESA will make all efforts to use a third-party medical provider for oversight of the rapid testing process.  

 
Frequency 
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Screening tests for employees who are unvaccinated or who have not disclosed their vaccination status will 
be conducted at a frequency determined by ESA. This may vary based on role and frequency of in-person 
interaction.  
 
a. Field Staff: Tests must be completed at least twice a week, during an active work week.  Testing does 

not need to be conducted during vacation time.   
 
b. Office Employees: For staff who work in office-based and/or remote functions, testing must be done no 

more than 48 hours before appearing for an in-person meeting/work function or attending at an ESA 
office. If an employee is required to attend an ESA office or in-person meeting(s)/training/activities on a 
weekly or regular basis the test must be completed at least twice a week. Testing does not need to be 
conducted during vacation time.  

 
Testing Process  
Screening test kits will be provided to those who are subject to the testing requirement. These will be 
delivered to employee homes or provided at an ESA office or a set location for pickup.  Instructions will be 
provided on the use of the test kits and reporting of results. 

 
Note: Employees are not required to share their rapid testing results with their supervisor/manager. Any 
applicable public health instructions given to employees must be followed.  

Employees will use the regular process for reporting sick days and follow the regular Major Medical 
Absence Report (MMAR) process, as applicable. 

 
 

4.6       Compliance 
Unless there is a protected ground exemption under the Human Rights Code, ESA will not provide alternate 
work accommodations for employees who choose not to comply with this Procedure.   
 
Employees who do not meet or follow the requirements of these procedures may be subject to discipline, 
up to and including discharge.   The employer may also, at it’s discretion,  place employees who do not 
meet or follow the requriements of these procedures on unpaid leaves. 
 
Employees who have a protected ground exemption under the Human Rights Code will be accommodated 
on a case-by-case basis.   

 
 
4.7  Confidentiality and Privacy 

ESA has implemented steps and measures to protect the privacy of the information collected. 

The use of information collected pursuant to this procedure will be limited to the following uses: 
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x to promote the health and safety and well-being of our employees  
x provide assurances to our stakeholders and clients that ESA has taken appropriate measures for their 

safety, and assist our staff with managing third party interactions, and complying with third party 
requirements in the current pandemic environment 

x to inform return to office planning and design  
x to further enhance and support our current pandemic health and safety polices and procedures, and to 

help inform future needs 
x to minimize potential business interruptions to the essential services we provide 
x to develop further policies relating to how to ensure the ESA can continue its operations in efficient and 

safe manner 

Vaccination receipts will be retained for no more than seven days.  Testing results will be retained for no 
more than six months.    

5 Procedure Review 
ESA will maintain, revise and augment this Procedure as required in response to public health guidance and 
the evolving conditions of the COVID-19 pandemic and as a result of information gathered herein and the 
requirements of third parties. 

This procedure will be reviewed at a minimum of every 6 months. 

6 Associated Documents/References 
x ESA Health and Safety Policy 

7 Document History 
Version 
# 

Author / Reviewer / 
Reviser Summary of Action / Key Changes & Rationale Date 

1.0 People and Culture Original procedure 
 

September 9, 
2021 

2.0 People and Culture Revised process to include disclosure of vaccination status in 
eCompliance, and revised timeline requirements.  

October 18, 
2021 

 
 


